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Keynote Speech

Enhancing High Sectors in Shipping and Trade —
Some Perspectives of Law and Policy from the City of London

Keynote Speaker: Associate Dean/ Professor Jason Chuah FRSA,
The London Universities Maritime Law and Policy Group, City, University of
London, UK.

Abstract

The maritime and legal services sector has consistently been a large net contributor
to the London economy — with over 80% of all maritime businesses being provided to
clients from overseas. As an invisible export, it contributes over £4.4 billion to the
economy (based on 2016 data) alone. In one sense, it has always been “high-end”. This
presentation draws on research undertaken by the City of London Corporation and
evidence submitted to the UK parliament in 2020 and 2021 respectively. The findings
are in the main that the use of English law and jurisdiction must continue to be promoted
and enhanced, legal services must continue to be internationalised and the regulatory

environment must encourage innovation and technology.

Biography

Professor Dr Jason Chuah FRSA is Professor of Commercial and Maritime Law
at The City Law School, University of London. He was formerly Head of School and
is now Associate Dean. He was a holder of three scholarships at the University of
Cambridge and a Certificate in Export with Distinction from the UK Institute of Export.
He chairs the London Universities Maritime Law and Policy Group. He has been
involved in various consultations with the UK Government, the OECD, the ICC, the
Association of British Insurers, the UNCITRAL, etc. and has published 11 books and
over 200 articles in academic and professional journals. His works have been cited by
tribunals and institutions in the EU, US, UK and Asia.
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Keynote Speaker

Associate Dean/ Professor

Jason Chuah FRSA

H‘L% Current Post

@ Associate Dean/ Professor of Commercial and Maritime Law,
The London Universities Maritime Law and Policy Group, City,
University of London, UK.

2 f Education

€ Doctor of Philosophy (University of Westminster)

2004-2006

@ Thesis: “The Context and Construct of International Commercial
(including Maritime) Law”

% £ Summary of SKkills

€@ Interest Areas: International Commercial Law; Maritime Law;
Aviation Law, Banking and Trade Finance Law, Corporate Law;
Private International Law; Contract Law

E B Work Experience

€ Editor of Journal of International Maritime Law (Lawtext, London).

€ Editor of Shipping and Trade Law (Lloyds of London Press, Informa)

@ Peer Reviewer of Lloyds Maritime and Commercial Law Quarterly
B Expert Reviewer, Royal United Services Institute for Defence

and Security Studies, Whitehall London (2020 -present)

€ High Level Consultative Group for Sustainable Ocean Principles
(Aquaculture, Shipping, Oil and Gas and Ocean Renewable Energy),
United Nations Global Compact (2020 — present)

€ Panel of International Arbitrators (by invitation), Cimara de
Arbitragem de Santa Catarina, Brazil (2019-present)
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Lawyer/Director
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Managing Partner/Director
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# % X Presenter

Ozgenur KARA BALCI

Researcher, DEHUKAM

Position :

V/ EEHUKAM\Q
et/

~~

ara Universitesi
2niz Hukuku
re Aragtirma Merkezi

Research Assistant, Ankara University Law Faculty \

I——

¢ Researcher, Ankara University National
Center for the Sea and Maritime Law (DEHUKAM)

¢ Research Assistant, Ankara University Law Faculty Maritime Law Department

Top Education :

¢ PhD Candidate in Private Law (Maritime Law), Ankara University Graduate
School of Social Sciences

¢ LLM in Private Law (Maritime Law) with thesis entitled “Financial Leasing of
Ships in Maritime Law”, Ankara University Graduate School of Social Sciences

¢ Diploma, The 4th Yeosu Academy of the Law of the Sea, South Korea

¢ LLM Studies in University of Mannheim School of Law & Economics, Mannheim,

Germany

Main Experience :

¢ Researcher, TUBITAK Project 1001: DEHUKAM'’s Project on the Research for the
Sovereign Rights of Turkey regarding Energy Resources over the World Seas
2019-2021

¢ Reporter, Ludwig Boltzmann Institute of Human Rights - Project on the Clean
Mediterranean Sea 2020-2021

¢ Co-writer, Commentary of the Convention on the International Carriage of
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EVALUATION OF THE HONG KONG CONVENTION 2009 FROM
TURKISH LAW PERSPECTIVE

Ozgenur Kara Bala1'” & izel Varan %

ABSTRACT

The Hong Kong International Convention for the Safe and Environmentally Sound
Recycling of Ships, 2009 (the Convention) has not yet entered into force, as the
conditions for entry set out in Article 17 of the Convention have not been met. Turkey
ratified the Convention in 2017, and it is expected to come into force soon. Regulations
on the safe and environmentally sound recycling of ships and provisions in the
Convention needs examining in relation to Turkish Law. Despite the fact that Turkey is
one of the leading countries in ship breaking activities, there is no regulation in Turkish
Law in line with the Convention. The only legislation in force is the Ship Breaking
Regulation dated 2004.

The aim of this paper is, therefore, to compare the Convention with Turkish Law and
practice. The standards contained in the Convention regarding problematic matters and
their applicability to Turkish Law is also discussed.

The importance of ship-breaking and ship recycling is growing in line with the
development of the world shipping fleet. The economic benefits of ship breaking and
recycling are undeniable, but these activities also have risks in terms of health and
safety at work as well as protection of the environment. States offering the service,

including Turkey, face serious dilemma from its risks and economic benefits, namely:

- The ship recycling industry provides employment opportunities, but also

includes activities that threaten health and safety at work.

L Researcher, Ankara University National Center for the Sea and Maritime Law (DEHUKAM -

karabalci@dehukam.org) - Research Assistant, Ankara University Faculty of Law Department of
Maritime Law (onkara@ankara.edu.tr, ORCID: 0000-0002-3511-7802).
2 Researcher, Ankara University National Center for the Sea and Maritime Law (DEHUKAM -
varan@dehukam.org) - Research Assistant, Ankara University Faculty of Law Department of
Maritime Law (ivaran@. ankara.edu.tr, ORCID:0000-0003-4062-0215).
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- Although the ship recycling industry is called a "green industry" due to the
role of recycling of scrap ships in maintaining the ecological balance, it is

quite possible that the activities could be harmful to the environment.

Ship recycling activities should be carried out according to certain standards, due to
health risks, safety at work and environmental effects. Although the general principles
and procedural regulations in the Convention related to such issues could be regarded
as a milestone, the Convention has not totally solved the problem, especially since it
leaves the control mechanism to States Parties’ laws.

It is apparent that ship breaking and ship recycling activities in the world are mostly
carried out by developing countries. The standards to be complied with are quite costly
for these countries. On the other hand, it is noticeable that developed countries avoid
these activities themselves due to high costs and risks, and instead export those ships to
developing countries. For those reasons, developing countries rank foremost in the ship
recycling sector. However, it is clear that developing countries are not able to comply
fully with health and environmental standards in order to achieve more economic
benefits from ship recycling. Therefore, it would be appropriate for international
regulations to include serious sanctions instead of leaving full control to State Parties.
In addition, European Union Regulation No. 1257/2013, published in 2013 in
connection with the Convention, is also important for Turkish law. Pursuant to Article
16 of the Regulation, only ships flying the flag of European Union Member States can
be recycled by ship breaking facilities included in the "European List". Facilities
located in non-European Union States are required to get approval from European
Commission. As a non-European State, Turkey has eight facilities in the European List
published in the Official Journal of the European Union dated 11th November 2020.
As of 31 January 2018, the European Commission prohibits the shipbreaking of ships
that have EU flag at facilities not included in the relevant EU List. Eight out of
twenty-five Turkish companies are in the European List. As a shipbreaking State,
Turkey, has more than twenty-five companies in Aliaga/izmir that work in the
shipbreaking sector.

Undoubtedly, following entry into force of Convention, changes will have to be made
by especially shipbreaking facilities not in the European List. Accordingly, this paper
will indicate evaluate possible gaps in the current legislation and changes that need to
be done in line with the Convention.

Keywords: Ship Recycling, Shipbreaking, Environment, End of Life Ships,

Hazardous Materials
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Sustainable and Smart Port 2.0 and High-end Maritime Industry:
Assessing Taiwan’s Maritime Law Reforms in Global Sustainability
and Digitalisation Trends

Chung-Han Yang

Abstract

Ports and their associated infrastructures play a crucial role in the process of
digitalisation and decarbonisation of the maritime industry. Ports also recognise that
their future is not just about building infrastructure, but also about smarter, greener
thinking and seamlessly integrating the port and wider urban communities. Since the
publication of the 17 United Nations Sustainable Development Goals (UNSDGs) in
2015, the maritime industry and port operators have been working closely with
International Maritime Organisation (IMO) and other industry stakeholders to achieve
sustainability goals, from incorporating clean energy and electrification to waste
management and renewable fuel bunkering. As for the recent development of 'digital
ports', global trends in automation place emphasis on automating both equipment
handling and operational processes for ports and terminal operators, such as the
applications of Artificial Intelligence (AI), Big Data and the Internet of Things (IoT).
Given these global trends, this paper aims to evaluate port-based strategies that improve
environmental performance and promote digital solutions to combat climate change in
the context of large urban areas, as well as to increase productivity and improve
processes in port logistics. Taiwan has been implementing its smart and sustainable port
strategies since 2013. Therefore, this paper also aims to explore the progress of this
nationwide green port action plan and its impact on Taiwan maritime law and related
industries, paying particular attention to the interactions between green strategies and

new digital technologies.

Keywords: Smart port, Digitalisation, Sustainability, Maritime Law and Policy,
Maritime Industry, Taiwan International Ports Corporation (TIPC), Taiwan Greening
the Ports Action Plan
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The Carrier’s Obligation of Exercising Due Diligence in the Age of
Artificial Intelligence: Autonomous Ships and Smart Containers

Mustafa YILMAZ**
Abstract

The application of new technologies in the shipping industry, particularly artificial
intelligence, will soon usher in a new era of the carrier’s liability. Indeed, we are on
the eve of a new technological era in which autonomous ships and traditional ones
will be sailing together in the seas on the one hand, while green light is given to the
use of smart containers in the shipping industry on the other hand. It is an indisputable
fact that the use of new technologies, such as autonomous ships and smart containers,
will have profound impact on the current legal system. At this point, how the carrier’s
obligation to exercise due diligence to provide a seaworthy ship and to take care of
the cargo under the Hague and Hague-Visby Rules will be interpreted in a new era of

emerging technologies is becoming a major focal point of the debate.

Before explaining the twin concepts of autonomous ship and smart container, it
should be noted that the main reason why this study covers two different technologies
together is due to their interrelation. Accordingly, a proper assessment of the carrier’s
said duties in the age of artificial intelligence depends on the consideration that these
technologies are used together. In fact, this connection appears inevitable in some
cases. To explain succinctly, if autonomous container ships are to be used for carriage
of goods, it is highly likely they will be smart containers. Otherwise, the problem of
who will take care of a traditional container will be exacerbated (as there will no crew
on board the autonomous ship), if the container door is open or temperature inside it
rises or, in a worse-case scenario, the goods stowed in the container are flammable

and require taking extra precautions during the voyage.

The International Maritime Organization (IMO) defines autonomous ship (Maritime
Autonomous Surface Ship, MASS) as “a ship which, to a varying degree, can operate
independently of human interaction”. The IMO also identifies four levels of
autonomy: MASS-1, MASS-2, MASS-3 and MASS-4. However, this paper will

** Res. Asst., Department of Commercial Law, Faculty of Law, Bozok University & Social Sciences
University of Ankara; Volunteer Researcher, Ankara University National Centre for the Sea and
Maritime Law (DEHUKAM), Ankara, Turkey

(mustafa.yilmaz@yobu.edu.tr/yilmazmustafa@ankara.edu.tr) (ORCID ID: 0000-0002-4795-2899).
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consider only levels of MASS-3 (remotely controlled ship) and MASS-4 (fully

autonomous ship).

On the other hand, smart containers are containers that are equipped with internet-
connected devices and interconnected sensors allowing container data to be collected,
collated and transmitted. Smart containers are also generally divided into two groups:
only data-transmitting containers and remotely-controlled containers. However, from
a liability perspective, a second distinction should be made between them, depending
on whether they are provided by the carrier or the shipper. That notwithstanding, there
are a number of liability issues particularly associated with the carrier’s duty to

provide a seaworthy ship and to care for the cargo.

Regarding the aim of this paper, given the aforementioned obligations are the essence
of the carrier’s liability, it remains to be clarified whether or how the existing liability
regimes could accommodate the implementation of autonomous ships and smart
containers and to what extent new regulations will be needed. As far as autonomous
ships and smart containers are concerned, there are a number of issues, from the
manning requirements and Shore Control Centre to cyber-attacks and exception
clauses, in particular the nautical fault exception set out in Article IV (2) (a) of the
Hague and Hague-Visby Rules. Finally, although the research will be based on the
Hague and Hague-Visby Rules, comparisons will be made with the Hamburg Rules

and the Rotterdam Rules’ liability regimes.
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IMO’s Road to Shipping Decarbonization:
Contribution to the High-end Maritime Industry and Progress
Richard Z. Li*®

1. IMO’s Goal of Shipping Decarbonization: The Historical Context

In contrast to other modes of transport, shipping has been long acknowledged for its
unparalleled efficiency in supporting international trade which purportedly carries 90% of the
traded goods. Meanwhile, it is an essential contributor to the anthropogenic carbon emissions.
Recent research estimates that international shipping accounts for 2.89% of the global carbon
dioxide (CO,) emissions in 2018.% Unless regulatory actions are taken, shipping emissions
continue to rise and are projected to increase by a maximum 50% by 2050.%°

Regarding CO, as “harmful substance” discharged from ships, International Maritime
Organization (IMO) has begun to tackle shipboard carbon emissions with other atmospheric
pollutants since 1997.>* As the first United Nations specialised agency introducing mandatory
CO; reduction scheme for international transport, in 2011 the IMO took the initial step by
imposing Energy Efficiency Design Index (EEDI) on new ships;** whereas in the case of
existing ships, a Ship Energy Efficiency Management Plan (SEEMP) shall be in place while
data on fuel consumption shall be submitted to the flag State annually.*

However, it is the adoption of the Paris Agreement that marks the watershed in IMO’s actions
on shipping decarbonization.®* Though no explicit reference is made to international shipping
activities in the Paris Agreement, its temperature objectives demanding long-term commitments
to mitigate climate change across the sectors have urged the IMO to change its methodological
approach to CO; emissions in the maritime industry. This requires the IMO to develop an action
plan associated with ambitious reduction targets and progressive yet feasible measures. >
Therefore, it is in this context that in 2018 the IMO adopted its Initial Strategy on shipping

decarbonization.®®

2. The Vision of Initial Strategy and Implications on the Maritime Industry

48 PhD Candidate, Graduate School of Law, Kyoto University. The extended abstract is for this
conference only, please do not cite.
49 Fourth IMO GHG Study 2020 — Final Report, Document MEPC 75/7/15 (29 July 2020).
50 |bid.
51 Resolution 8 on CO, Emissions from Ships Emissions from Ships, Document MP/CONF. 3/35
(adopted 22 October 1997).
52 Protocol of 1997 to Amend the International Convention for the Prevention of Pollution from Ships,
1973, as Modified of 1978 Relating Thereto (MARPOL Annex V1), 17 ILM 546 (1978), Regulation
21.
% MARPOL Annex VI, Regulations 22 and 22A.
5% United Nations Framework Convention on Climate Change (UNFCCC), Decision 1/CP/21 (Paris
Agreement), UN Doc FCCC/CP/2015/10/Add.1 (adopted 29 January 2016).
5 See e.g., Document MEPC 68/5/1, Document MEPC 69/7/3 and Document MEPC 71/7/3.
% MO, Initial IMO Strategy on Reduction of GHG Emissions from Ships (Initial Strategy),
Resolution MEPC.304(72) (adopted 13 April 2018).
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In light of its vision and ambition, the Initial Strategy represents a significant departure from
the IMO’s previous regulatory attempt and indicates its sustained efforts towards green
shipping. In order to fulfil the overriding aim to phase out greenhouse gases (GHG) emissions
from international shipping “as soon as possible in this century”,® the Initial Strategy
articulates its decarbonization ambition through carbon intensity and emission cap of
international shipping: compared to 2008, carbon intensity should be reduced by at least 40%
by 2030, pursuing efforts towards 70% by 2050 while the total annual GHG emissions to be at
least halved by 2050.%% Moreover, in furtherance of these environmental goals, the Initial
Strategy is supplemented by a list of candidate short-, mid- and long-term measures which are
expected to provide possible solutions to implementation.

Although the Initial Strategy avoids prescribing any legally binding commitments among the
IMO member States, its significance should not be reduced to a mere political statement. The
overarching framework established delineates the pathway through which shipping
decarbonization should be developed in the future. More importantly, it is argued that the Initial
Strategy signals the prospects of rapid technological innovation and behavioural change within
the maritime industry.®® To illustrate, improved performance on energy efficiency calls for
technical advancement on ship design and optimization of shipboard operation. In the former
case, better hull design, propeller upgrade and lubrication contribute considerable CO;
reduction by reducing resistance and fuel consumption during operation. In the latter case, as
fuel oil could take up 40% to 50% of the fleet’s running cost,®® operational measures provide
shipowners and operators the fiscal incentives to reduce carbon emissions through selecting the
most fuel-efficient sailing route and speed; as to the ship-port interface, similar effects could
also be produced by enhanced infrastructure and logistics, minimizing port congestion and
delays by a better planning of ships arrival and departure.’ In addition, since market-based
measures (MBMs) are proposed as one of the potential mid-term measures within the Initial
Strategy, ® the shipowners and operators could be further motivated to discover and to
implement cost-effective solutions to meet their abatement targets.

Nevertheless, these energy saving measures have their own limits whereas further
improvements could only lead to marginal CO, reduction. Pursuant to ship types, size and age,

the potential of emission abatement measures, either applied individually or in combination,

5 lbid., para.2.
%8 1bid., para.3.1.
9 B Garcia et al, Net Zero for the International Shipping Sector? An Analysis of the Implementation
and Regulatory Challenges of the IMO Strategy on Reduction of GHG Emissions, (2021) 33 Journal of
Environmental Law 85, 89.
0 AP Burgel, Air Pollution from Ships: Recent Developments, (2007) 6 WMU Journal of Maritime
Affairs 217, 220.
61 JJ Fang, Enforcing International Maritime Legislation on Air Pollution through UNCLOS (Hart
Oxford 2019), 316
82 Initial Strategy, para.4.8.
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could vary dramatically.®® And more importantly, the improvements in energy efficiency of
individual ships do not necessarily result in an absolute reduction of the overall emissions in
the maritime sector.** Consequently, as widely acknowledged, the availability of alternative
low-carbon or carbon-neutral fuels (e.g. LNG, biofuels, hydrogen, ammonia) as well as radical
technological innovations (e.g. carbon capture, storage and recycling) at a commercial scale is
considered vital to the eventual decarbonization of the maritime industry beyond 2050.°%
Leaving aside the prospective commercial opportunities for shipbuilders and equipment
manufacturers, interestingly, since technologies are in their infancy, the pursuit of shipping
decarbonization would be infeasible if substantial financial investment is absent. As noted, the
growing awareness of sustainability has led international financial institutions to align with the
IMO’s reduction targets, taking energy efficiency performance into account for their ship
financing. Arguably, the guidelines and standards contained in the loan agreement could be one
of the most effective tools in securing the environmental ambition at the international level.*®
Thus, it is apparent that the fulfilment of shipping decarbonization calls for continuing support
from all stakeholders involved in the maritime business. From a socio-legal perspective, this

inevitably entails a multi-level governance framework for vessel-source carbon emissions.

3. Regulatory Challenge and Key Factors

As rightly observed, regulations adopted under the auspices of the IMO function most
effectively when they deal with “challenges that can be resolved by technical means,
implemented essentially by naval architect and engineers, approved by classification societies,
certified by flag states and verified by port-state control”.®” However, shipping decarbonization
bears the hallmarks that are different from the above description in many ways. As the
negotiation history reveals, discussions on reducing CO, emissions have never been entirely
technical. Given the supposedly lack of explicit mandate from the international climate change
regime as well as the inexperience in establishing novel abatement mechanisms (e.g. the
MBMs), the first challenge arises as to whether the IMO is really the appropriate forum to

address global decarbonization. Moreover, being one of the most politically controversial issues

8 EA Bouman et al, State-of-the-art technologies, measures, and potential for reducing GHG
emissions from shipping — A review, (2017) 52 Transportation Research Part D 408, 417.
84 J Scott et al, The Promise and Limits of Private Standards in Reducing Greenhouse Gas Emissions
from Shipping, (2017) 29 Journal of Environmental Law 231, 235.
8 See e.g., P Balcombea et al, How to decarbonise international shipping: Options for fuels,
technologies and policies, (2019) 182 Energy Conversion and Management 77.
% H Benamara et al, Maritime Transport: The Sustainability Imperative, in HN Psaraftis (ed),
Sustainable Shipping: A Cross-Disciplinary View (Springer Cham 2019), 17. Also, E Morgera,
Corporate Accountability in International Environmental Law (OUP Oxford 2009) p.144.
7 H Ringbom, Regulating Greenhouse Gases from Ships: Some Light at the End of the Funnel? in E
Johansen et al (eds), The Law of the Sea and Climate Change: Solutions and Constraints (CUP
Cambridge 2020), 146.
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throughout the IMO’s law-making history,*® the incorporation of “common but differentiated
responsibilities” (CBDR) principle into the IMO’s policy respecting shipping decarbonization
is a hard-fought victory for some developing countries, but it is questionable whether a rigid
bifurcation of obligations between developed and developing countries fits the maritime
context which emphasizes a uniform practice among all ships and bearing in mind the divergent
cost implications among States, inter alia the least developing countries (LDCs) and small
island developing States (SIDS), in what sense should the burden-sharing be considered fair.
Equally challenging is the regulatory uncertainty over the likely pathways leading towards
decarbonizing international shipping. To begin with, somewhat similar to the nationally
determined contributions under the Paris Agreement, the Initial Strategy encourages States to
develop “national action plans” to address GHG emissions from international shipping.®®
Obviously, the framework introduces flexibility by deploying a bottom-up approach which
allows States, in co-operation with the maritime industry, to set more ambitious decarbonization
targets in parallel with the international counterparts. Despite the hortatory wording closely
followed that national policies and strategies should “tak[e] into account the need to avoid
regional or unilateral measures”,” the urgent call to mitigate climate change along with the
allegedly slow progress so far at the IMO have prompted the European Union (EU) to consider
pre-emptive actions, expectedly expanding its regional decarbonization scope to international
voyage inbound and outbound EU ports as a part of its “Fit for 55” package.”* In this regard,
it is necessary to examine whether unilateral measures are prohibited under international law;
if not, how could they contribute to climate mitigation?

In terms of regulatory uncertainty, another major challenge concerns the detailed design of
market-based measures. Notwithstanding the IMO’s earlier attempt to explore the feasibility of
climate finance in the maritime sector,’? due to the complexity of these proposed MBMs (vis-
a-vis technical and operational requirements) and the cost implications on the shipping industry,
strong opposition from developing countries has forced the IMO to postpone the discussions in
2013.” However, against the backdrop that the IMO has now started progressing development

in mid- and long-term measures, '* as a viable candidate to incentivize shipping

8 J Harrison, Recent Developments and Continuing Challenges in the Regulation of Greenhouse Gas
Emissions from International Shipping, (2013) 27 Ocean Yearbook 359, 360.
8 Initial Strategy, para.4.7.6. Cf., Paris Agreement, Article 3.
0 Ibid.
"L European Parliament, “Fit for 55: legislative train schedule”
https://www.europarl.europa.eu/legislative-train/theme-a-european-green-deal/package-fit-for-55
(accessed 13 October 2021). See also, European Commission, COM (2021) 551 final and COM (2021)
562 final.
2 IMO, Full report of the work undertaken by the Expert Group on Feasibility Study and Impact
Assessment of possible Market-based Measures, Document MEPC 61/INF.2.
3 See Document MEPC 65/22, para.5.1.
" IMO, Work Plan for Development of Mid- and Long-term Measures as a Follow-up of the Initial
IMO Strategy on Reduction of GHG Emissions from Ships, MEPC 76/15/Add.2, Annex 14.
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decarbonization, it is almost certain that debates over MBMs negotiation would resurface in the
following years. According to the proposals submitted so far, MBMs could be roughly
categorised into contributions based upon fuels consumed (either in the form of tax or levy),
emission trading (cap-and-trade) scheme and a hybrid mechanism combining both choices.”
In view of the pros and cons of each option respectively, the elements to be contemplated when
including the MBM s in shipping decarbonization would differ. Yet, the primary concerns are
rather common: first, who shall be responsible for the emissions (the bunker suppliers,
shipowners or charterers)? Secondly, unlike the common shipping practice where compliance
could be verified by certificates through the port State control, who is to oversee the functioning
of the MBMs at the national level? And thirdly, regarding the revenues collected, how should
the proceeds be allocated, are they limited to the investment projects in green technologies
among MARPOL Annex VI parties only? Furthermore, in assuaging the concerns of developing
countries abovementioned, what role should the CBDR principle take thereof?

The last challenge comes from the engagement of maritime stakeholders in shipping
decarbonization. Although the private entities are not prevented from establishing their own
voluntary industrial practice and standards, by virtue of the State-centric nature of international
law, traditionally they are mainly considered as passive recipients of international regulations
imposed by States. However, throughout the IMO’s environmental expedition, it is argued that
the role of private sectors is no less essential than States. This could be explained by two reasons.
First, while the Initial Strategy was adopted against the background of premature innovative
technologies, by nominating candidate measures (e.g. the uptake of alternative fuels), the
instrument points the direction where further efforts shall be invested. Meanwhile
considerations of business opportunities, customers’ green expectations and corporate social
responsibilities have incentivized the maritime stakeholders to take actions beyond the
minimum shipping requirements, inviting other private actors to proactively address the climate
change issue.”® Secondly, these private initiatives influence not only the manner in which
international obligations should be implemented at the shipboard level, but the formulation of
international shipping standards.”” Arguably, by co-ordinating their capital and resources with
the IMO’s decarbonization targets, the maritime industry demonstrates the promise for a
horizontal collaboration side-by-side with States and the IMO. As indicated above, the
unprecedented challenge of climate change requires the IMO to depart substantially from its
previous approach to vessel-source marine pollution. It is in this aspect that the evolving role

of the maritime stakeholders calls for a closer examination.

S A Chircop et al, Shipping and Climate Change: International Law and Policy Considerations (Center
for International Governance Innovation, 2018), 78.
6 Garcia, note 11, 105.
7 C Streck, From Laggards to Leaders: The Evolving Role of the Private Actors in the International
Climate Regime, in R Barnes and R Long (eds), Frontier in International Environmental Law: Oceans
and Climate Change (Brill Leiden 2021), p.96.
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Consequently, this paper argues that in order to secure its success in the decarbonization
timelines, the IMO should take into account these key factors summarized as follows:
a. The inter-regime consistency: co-ordinating its decarbonization efforts with the
temperature objectives under the UNFCCC.
b. Reconciling the environmental ambitions with international trade interests.
C. Arobust leadership balancing divergent voices over climate policy:
I.  The articulation of the CBDR principle, without prejudice to the uniformity of
international shipping standards.
ii. The latitude given to member States in adopting national shipping
decarbonization actions and the desire to avert unilateral/regional measures.
d. The MBMs: cost-effectiveness, the capabilities to promote the decarbonization goals
through revenues generated and a fair disbursement mechanism.

e. The capacity to conflate private initiatives and its mitigation efforts as a global regulator.

4. Conclusion and Some Tentative Suggestions

The Initial Strategy clearly demonstrates the willingness of the IMO to tackle climate change
and its environmental ambition to contribute to a sustainable use of the ocean. Undoubtedly,
the adoption of this decarbonization roadmap is a good starting point, but indeed the devil is in
the details. Shipping decarbonization is bound to be an arduous journey. As identified, factors
such as competitiveness with other modes of transport, socio-economic ramifications for
developing countries, technological innovations, availability of alternative fuels complicate the
outcome of negotiations, let alone the persistent political arguments from the outset.”

This paper focuses on the challenge confronted by the IMO to bridge the regulatory gaps
between international climate regime and international shipping, highlighting the legal hurdles
as well as key factors with respect to the IMO’s goal to acclimatise the climate regime within
the maritime transport industry which features the commercial use of the ocean, uniform
shipping practice and cross-industrial collaboration. In view of the complexity and urgency of
this matter, tentatively this paper wishes to propose a few recommendations.

First, the broad objectives and powers of the IMO manifest its competence in dealing with the
environmental dimension of international shipping. Through the establishment of a set of
quantitative decarbonization targets, the IMO has confirmed its determined contribution in the
maritime sector and the periodic review process further guarantees that the ambitions could be

updated in a timely manner meanwhile reflecting practicability.”® However, in order to avoid

8 S Kopela, Climate Change and the International Maritime Organization, in J McDonald et al (eds),
Research Handbook on Climate Change, Oceans and Coasts (Edward Elgar Cheltenham 2020) 135.
7 Initial Strategy, para.7.
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duplication of efforts and to improve consistency with other international institutions, it is
recommended that a formal link promoting institutional collaboration between the IMO and the
UNFCCC should be established.

Second, the notion of “common but differentiated responsibilities” aspires to achieve a fair
distribution of burdens among States in discharging international obligations on climate
mitigation. However, such a principle should not be spelt out to suggest neither a stringent
bifurcation between developed and developing States, nor different levels of performance
regarding the emission standards. In line with the articulation under the Paris Agreement, the
principle should rather be operationalized in a more nuanced and dynamic manner.
Differentiation in the maritime context requires a continuous monitoring process on the cost
and trade implications when concrete decarbonization measures are implemented. Thus, States
particularly affected by these measures should be compensated or provided with financial and
technological assistance.

Third, as already argued by many, on the one hand the adoption of unilateral measures only
offers a partial solution to the global issue while unravelling the painstaking efforts of the IMO
to reach a uniform shipping practice; yet on the other hand, unilateralism pressures the IMO to
accelerate its progress with effective actions. The EU’s endeavours to incorporate international
shipping emissions into its regional decarbonization strategy is a prominent example.
According to the Norstar, though highly controversial, by subjecting non-EU ships to the EU’s
emission trading scheme and energy efficiency requirements, the exercise of jurisdiction would
constitute a breach of international law.** However, this by no means suggest the IMO could
turn a blind eye on the mounting environmental concerns: negotiation outcomes falling short
of expectations would undermine the IMO’s legitimacy to address climate issues.

Fourth, in respect of the potential market-based measures, it is suggested that the most feasible
option for the time being should be a universal carbon surcharge levied on bunker fuels since it
is less administratively burdensome and the repercussions on oil price are relatively limited.®
The CBDR principle is instrumental in allocating the revenues collected where priorities should
be given to research and development projects in developing countries, especially the LDCs
and SIDS. Unless developed elsewhere, this prospective financial incentive scheme should be
limited to MARPOL Annex VI parties only. The collection of data on fuel consumption
annually by the IMO could facilitate the analysis on the emission caps in the maritime sector,
thereby supporting the cap-and-trade scheme at a later stage, but this also relies on the existence
of a robust regulatory benchmark and an independent verification procedure.

Last, non-State actors could not supplant sovereign States whereas mere private initiatives are

8 M/V “Norstar” (Panama v. Italy), Judgment 10 April 2019, ITLOS Reports 2018-2019, p.10, paras.
224-5,
81 HN Psaraftis, Market-based measures for greenhouse gas emissions from ships: a review, (2012) 11
WMU Journal of Maritime Affairs 211, 225.
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insufficient to realize the decarbonization objectives, but the engagement of maritime
stakeholders is essential for the uptake of innovative shipboard technologies and cleaner energy.
It is submitted that the industrial standards could usefully support the Initial Strategy by
complementing the international maritime regulations and even taking a leading role where
States’ response is absent. In turn, the IMO should be able to exercise oversight over the
implementation of these private actions, so as to ensure that the private and public actions would

coordinate in an effective fashion.
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A COMPREHENSIVE REVIEW ON THE SHIPPING ALLIANCE
DEVELOPMENT

Tran Thi Phuong Thao®, Blake C.Y. Wang®, Lirn Taih-Cherng!*

1. Introduction

The process of cooperation in liner shipping has a long history, from the conference to
today's alliances (Varbanova, 2018). The conference has been quite successful, but over
the past two decades, it has gradually been replaced by a form of strategic alliance,
especially in the United States (US) and Europe when the laws of these countries have
changed unfavorably to the conference (Grammenos, 2013).

The alliance is the most modern form of cooperation and is considered to have many
advantages over the previous forms of cooperation between shipping lines (Benacchio,
Ferrari & Musso, 2007). It has become an essential tool for major carriers to expand
their range of services in the global market (Wang, 2015). In a strategic alliance, the
members of the alliance are still considered competitors (Lee & Song, 2017). Each of
them does their own marketing, issues their own bill of lading, performs the carriage in
their own or hired containers and handle their customer cargoes as well as customer
claim (Clott, Hartman & Cannizzaro, 2018).

However, strategic alliances also raise competition concerns because very large
members are involved in the main alliances and these alliances cover very high shares
of trade in the main routes (Kim, 2017). So getting approval from countries is a big
challenge for alliances, especially in the context that countries are tightly controlling

competition problems in all fields.

* Department of Shipping and Transportation Management, National Taiwan Ocean University
¥ Department of Law, National Taipei University, blakecyw @mail.ntpu.edu.tw
*, Corresponding author: tedlirn@email.ntou.edu.tw
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Therefore, this study aims to provide an overview of the development of the alliance
between shipping lines, especially the difficulties in obtaining approval from
governments through the analysis of a case study: China rejected the alliance between

Maersk - MSC - CMA CGM.
2. Strategy alliance

The global/strategic alliance is a completely new form of activity from an operational
and commercial perspective (Premti, 2016). Each member of the alliance will
contribute to the alliance with a certain number of owned or operated ships (Varbanova,
2018). The allocation of slots is based on the principle of "what you put in - you get
out”. Thus, the number of slots each member is used will be proportional to the number
of ships they contribute to (Quartieri, 2017). Each company has the right to control its
allotted slots, but the ship operator must prepare a detailed stowage plan for all voyages
that their ships served (Lu, Chu & Che, 2010).

Sharing operational information in alliances is essential to ensuring smooth operations,
which requires significant amounts of joint planning and action (Merk, Kirstein &
Salamitov, 2018). The information shared within the alliance only is operational
information. Sensitive information such as trade secrets is not shared because allied
carriers are still separate companies competing with each other (Sheppard & Seidman,
2001).

If a shipping line is a member of a strategic alliance, the selection of a port will depend
on negotiations among its members (Notteboom, Parola, Satta & Pallis, 2017). They
consider many factors such as can the ships physically access the port, has the port been
set up in at least one loop yet, how to get the best service frequency and transit time...
(Neil Davidson, 2014).

In addition, the alliance also imposes terms on withdrawal from the agreement,
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including notice and penalties, and there may be terms relating to the change of
ownership in the agreement. The initial term of the agreement usually lasts up to five

years (Panayides & Wiedmer, 2011).
3. Current Alliance

In February 2017, Hanjin - one of the 10 largest shipping lines in the world and a
member of the CKYHE alliance was officially declared bankrupt by the court after 40
years of operation. This event seems to underscore the dire situation going on in the
shipping industry. Then shipping lines have responded with mergers and acquisitions.
COSCO acquired OOCL. Hapag-Lloyd merged with UASC and Maersk acquired
Hamburg Sud. Meanwhile Japan's 3 largest shipping lines, K-line, MOL and NYK
officially merged into the new shipping line - ONE and became the 6th largest shipping
line in the world with nearly 1,5 million TEUs (JOC.com, 2018).

After a series of these events, two new mega shipping alliances were formed, THE
alliance including ONE, Yang Ming, Hapag-Lloyd and Ocean alliance including CMA-
CGM, Evergreen, COSCO along with 2M alliance established in 2015 by the two
largest shipping lines in the world - Maersk and MSC.

The market is now dominated by 3 alliances that account for over 80% of the market
share equivalent to 20 million TEUs (see Figure 1 and 2). Out of the three alliances,
2M is the largest alliance with 35% market share equivalent to 8.3 million TEUs,
followed by Ocean Alliance with 30% market share equivalent to 7.3 million TEUs and

finally THE Alliance with over 20% market share equivalent to over 4.6 million TEUs.
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The process of merging between shipping lines and forming new mega alliances causes
the concentration of the market to increase (Tang & Sun, 2018). The consequence of a
more concentrated market is that shipping lines is easier to "agree" with each other.
When the Covid-19 epidemic broke out, to avoid a sharp drop in freight rates, shipping
lines through alliances actively blanked. More than 400 sailings were canceled during
a complicated epidemic which means 10% of the annual volume was cut (Hickin &
Griffiths, 2020). According to the agreements between shipping lines, the shipping lines
cannot deal with each other to fix the price, however, the nature of the alliance is to
share the vessel space, therefore, shipping lines actively blanked to create scarcity in

the market is the content that competition authorities cannot interfere.
4. Regulations on shipping alliance

4.1. United States and Shipping Act

Up to now, the US has enacted two shipping acts. The first was in 1916 and the second
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was in 1984. Shipping, including competition issues arising from agreements between
shipping lines, are governed by this act. The Federal Maritime Commission (FMC) is
an agency responsible for implementing the shipping act.

- Amendments to the US shipping act

+ Ocean Shipping Reform Act (OSRA) 1998:

In the late 1990s, the United States passed the Ocean Shipping Reform Act which had
a significant effect on the existence of the conference even though it did not abolish
conference exemptions (Directorate for financial and enterprise affairs - Competition
committee, 2015). It makes shipping conference virtually obsolete by encouraging
carriers and shippers to enter into long-term confidential service contracts (Fusillo,
2006). With these contracts, the main terms such as rates, origin and destination points
will not be public information. The service contracts submitted are kept confidential by
the FMC and only certain information is made available to third parties (Tang & Sun,
2018).

+ The Federal Maritime Commission Authorization Act of 2017:

The Federal Maritime Commission Authorization Act of 2017 was signed into law by
President Donald Trump in December, 2018. This amendment is mainly due to concerns
raised by the recent development of container shipping alliances and through this act
the US authorities sent a signal to alliances that they were being watched (Porter, 2019).
Accordingly, FMC must do “an analysis of the impacts on competition for the purchase
of certain covered services by alliances of ocean common carriers” in the report to the
US Congress (Section 703). The definition of “certain covered services” is mentioned
in section 704. Moreover, according to section 709 which modifies section 41105, a
conference or group of two or more common carriers cannot ‘“negotiate with a tug or

towing vessel service provider on any matter relating to rates or services provided
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within the United States by those tugs or towing vessels”. This is to protect service
providers from fears that carriers will abuse their market power in negotiating with
them. Because they may be at a disadvantage, due to the inability to perform collective

action (Premti, 2019).
4.2. The European Union (EU) and Block Exemption Regulation

The EU Consortia Block Exemption Regulation (CBER) has been in existence since
1995 and was revised in 2009 with the adoption of Regulation 906/2009. This
regulation is considered to replace a Conference Block Exemption Regulation which
ended in 2008. The difference between the 2 exemption regulations is shown in the

table 1, below:

Table 1 Block exemption for conferences and alliances

Block  exemption  for

Characteristics Block exemption for alliance
conference

Duration of existence 1987-2008 1995-now

Applies to all liner shipping operations from or to one or

common freight rates and

regulate capacity jointly.

Scope
more ports in the EU.
Conditions for Conferences adhere to one
The market share of the
enjoying an = condition and five
alliance does not exceed 30%.
exemption obligations.
Exempt from the prohibition of Article 81 (1) of the Treaty
establishing the European Community.
Benefit Allows conference to set The alliance should still have

sufficient competition and

should not be used to fix
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prices or share the market.

Source: The author, complied with various sources
This exemption also applies to alliances because alliances are also covered by the
definition of the consortia in it (ITF, 2019). Accordingly, the consortia and the alliance
are exempted if the market share does not exceed 30%. For example, P3 alliance have
the market shares on the Asia-Europe trade route that this alliance accounts for up to
46.7% which has exceeded the market share for the exemption so this alliance is not
exempt. Therefore, P3 has to go through the assessment of European Commission.
Many other countries in the world also apply the block exemption to the alliance
separately, for example, Hong Kong, Malaysia, New Zealand, Israel ... (Merk, Kirstein
& Salamitov, 2018). However, the range of market share for the exemption is very
different from country to country. If Europe applies the 30% of market share, Hong
Kong is 40%. Meanwhile, Malaysia does not impose a specific market share (Wakui,

2019).

4.3. China - The Combination of Regulations on International Maritime

Transportation and Anti-Monopoly Law

Regulations on International Maritime Transportation promulgated by Decree No.335
of the State Council of the People’s Republic of China on December 11, 2001. It has
established the management system for international liner shipping services to and from
Chinese ports to protect fair and legitimate competition (Directorate for science,
technology and industry maritime transport committee, 2003). The photocopies of liner
shipping agreements between foreign shipping lines must be submitted to the
department in charge of transportation under the State Council (Article 19).
Furthermore, this agency has the right to investigate these agreements if it is detrimental

to fair competition (Article 31). And like other countries, China also emphasizes that
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agreements built on an anti-competitive rationale are not accepted (Drenan, 2015).

China also applies competition laws to regulate the issues related to liner agreements.
Anti-Monopoly Law of China was enacted in 2007, effective in 2008. Article 27 of the
competition law identifies the factors to be considered when assessing the concentration
of a transaction. The regulator will base on this assessment to make a decision. For
example, according to the public announcement No. 46 of 2014, the Chinese Ministry
of Commerce (MOFCOM) rejected P3 by market concentration assessment under

article 27 of the competition law.
4.4. Other countries

South Korea is similar to China because it also applies both shipping law and
competition laws to regulate matters related to agreements in the liner shipping. In the
case of P3, the Korean Fair Trade Commission also expressed its disapproval towards
the alliance. Table 2 shows the law and the respective regulatory agency of the two
countries, below.

Table 2 Shipping and Competition Laws in China and South Korea

Country Law Regulatory agency

The department in charge of
Regulations on International
transportation under the State
Maritime Transportation
Council

Anti-Monopoly Law +  Ministry of  Commerce
China
(MOFCOM)

+ National Development and

Reform Commission

(NDRC)
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+ State Administration for

Industry and Commerce

(SAIC)
Maritime Transport Act Ministry of Oceans and Fisheries
South
Monopoly Regulation and Fair
Korea Fair Trade Commission

Trade Act

Source: The author, complied with various sources

Meanwhile, in Taiwan, issues related to liner shipping including competition are all
covered by local shipping act. There are no provisions in the competition law of this

country for liner shipping in general and agreements in particular.

5. Case Study - P3 Alliance

5.1. Background

In June 2013, the three world's largest shipping lines Maersk, MSC, and CMA-CGM
announced the establishment of the P3 alliance. The representative of the P3 members
emphasized that P3 is only an operational alliance, in which each member will provide
ships to operate together on the trade routes. They would not combine sales and
customer service, do not share the booking process, and do not use the same feeder
system. In short, regarding the business issue, or more specifically, the freight rate, all

three shipping lines are still competing with each other (Lloyd's List, 2014).

5.2. China's decision and the reason for a rejection

- International responsibility:

Contrary to the approval of the US and the EU, on June 17, 2014, the Chinese Ministry

of Commerce(MOFCOM) rejected the P3 alliance. The main reason given by
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MOFCOM for this rejection is that P3 will prevent competition on the world’s busiest
Asia — Europe vessel container loops. The alliance caused the HHI on this route to rise
from 890 to 2240, which significantly changed the market structure, shifting from high
competition to low competition. Moreover, the market share that the alliance will hold
on this route is up to 46.7%, making the level of market control of the parties
significantly increased. So when P3 comes into operation it will not only negatively
affect other carriers but also shippers and seaports.

- National interest:

MOFCOM does not mention national economic development - one of the factors listed
in its competition law in this notice. However, it is difficult to deny that China made a
decision to reject the P3 alliance is for the national interest.

+ China shipping lines

Chinese shipping lines are operating inefficient and less competitive than foreign
shipping lines. In the first quarter of 2014, COSCO reported a loss of 1.88 billion yuan
as a result of a sharp drop in freight rates while Maersk reported a profit of 2.8 billion
yuan (Xia Yu, Drenan, 2015).

Meanwhile, if P3 alliance is approved and come into operation, most of the shipping
lines in the top 10 world shipping lines are members of alliances except CSCL. The
new mega alliances formed continuously could bring certain disadvantages to shipping
lines that operate independently like CSCL.

+ The trade relationship between China and Europe

In recent years, China has gradually built up and strengthened its presence on the Asia-
Europe trade route to strengthen its trade with Europe. Chinese state-owned
corporations through the system of member companies have invested in the port system

stretching from Asia to Europe in a plan to form China’s Maritime Silk Road. And
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according to Mr. Siim Kallas - The European Commission's vice-president for transport,
P3 is a very good idea for Europe to compete with China in increasing power on the
ocean. So it is difficult for China to accept an alliance formed by three European
shipping lines that control half of the Asia-Europe trade route and thwart its ambitious

plans.
5.3. The response of shipping lines

With a large import-export market and six of the ten largest container ports in the world
located in China, this decision makes the US and European approvals seem less
meaningful. Thus, less than a month after being rejected, in 2015, Maersk and MSC
announced a 10-year cooperation contract. It was seen as an attempt to form a new
alliance to utilize their combined abilities after P3’s failure. The remaining member of
P3, CMA-CGM, together with CSCL and UASL forms a new alliance — O3. O3 is
considered as the last piece of the puzzle because the four alliances G6, CKYHE, 2M,
and O3 have the market share of Asia-Europe up to 98.5% and approximately 95% of
Asia-North America (Angelopoulos, Chlomoudis & Styliadis, 2017). The remaining

shipping market share was not large enough for any other new alliance to form.
6. Conclusion

Getting approval from the countries where the alliance will provide services is the last
step for the alliances to officially start operating. Each country has different ways of
evaluating the same problem depending on their regulations. So it is difficult for the
alliances to satisfy all the requirements of the countries.

However, if the countries say “No” it does not mean the end of the alliance. Because
the alliances can adjust their agreement to reapply or choose to continue operating as

originally planned in other countries except for the country that did not approve it.
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Figure 3 shows the process of forming an alliance.

Set a strategy for Select  suitable Negotiate Sign an official

the alliance nartners tooether aareament

Officially start operations |« Approved
Submit application <
to the authorities for
Start operations except
Adjust  agreement  to Not approved

raannly far annraval

Disbanded

Figure 3. The process of forming a liner shipping alliance

Source: Compiled by the author

It should be emphasized that there is no alliance that has practically violated antitrust
regulations. Besides some countries have never had an exemption for the alliance, a
few other countries have started to adjust laws to limit or eliminate the exemption in

liner shipping. This adjustment seems to clearly express the concerns of countries.

The EU block exemption regulation is expected to expire in 2024. Without this
exemption, alliances that wish to provide services in the EU may not violate the
conditions of Article 101 (1) TEFU (Treaty on the Functioning of the European
Union), including sharing market or supply. However, the nature of the alliance is
sharing, so the end of the BER (EU Block Exemption Regulation) will also be the
end of the alliance. Shipping lines have increasingly built mega-ships with a
capacity larger than 20,000 twenty-foot equivalent units (TEUs) for long-term
plans. The alliance is the tool that allows shipping lines to fill up their mega-ships.
If the alliance disintegrates, only the two biggest shipping lines in the world can
operate mega-ships independently. This will significantly affect the cooperation
between shipping lines in the future.
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Legal perspectives on the role and activities of classification societies
Caroline DEVAUX
Abstract

Classification societies are key actors in the maritime world. By surveying vessels
and issuing certificates, they help ensure that vessels are seaworthy, thus playing a
major role to protect human life and cargo against the perils of the sea. Since their birth
in 1760, they have succeeded in positioning themselves as global standard setters in the
maritime industry and gained the confidence of numerous flag States who do not
hesitate to delegate parts of their supervisory powers to them. Against this backdrop,
the paper aims to examine the evolution of their role and missions, by highlighting their
dual functions, the diversification of their marine activities over time, as well as their
latest aspirations (relating to autonomous ships, decarbonization of maritime transport,
or corporate social liability for instance). The paper will also provide an analysis of the
case law surrounding their activities, raising various legal issues such as their liability,
the legal value of their class certificates, and the legal intricacies arising from their dual
functions. The paper will also shed light on the global structuration of their activities,
the classification sector being dominated by a handful of private companies which
gather in a private international association (IACS). In this perspective, we will assess
the role and tools developed by the IACS (for instance the IACS Quality System
Certification Scheme) to reinforce the quality of their services and promote ethical
practices among classification societies. Finally, and from a more theoretical angle, the
paper will question the strengths and limits of the classification system developed by
these private companies as normative tools to regulate maritime activities.
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Management of Maritime Autonomous Surface Ships and Protection of the
Marine Environment - Potential Challenges and International Regulatory
Responses

Pei-Lun Tsai”

Autonomous vehicles on land, at sea, and in the air have become increasingly
common, and, with the rapid advancement of technology, they present legal and policy
challenges at national, regional, and international levels. As for autonomous maritime
vehicles, or maritime autonomous surface ships (MASS), while they have so far mostly
been used for research or surveying purposes, States and corporations have begun to
explore the possibilities of using MASS in shipping. Such developments have prompted
discussions concerning the impact of MASS on ports, navigational safety, other users
of the sea, and the marine environment at large. The reduction or lack of human control
in such vessels’ operation creates challenges to the current approach of ship
management and associated legal regimes. For instance, at the 2020 International Ship
Autonomy and Sustainability Summit, MASS experts of the European Union
emphasised the need to develop integrated maritime services for the safe management
and control of autonomous ships and shipping. In May 2021, the Maritime Safety
Committee of the International Maritime Organization (IMO) completed a regulatory
scoping exercise, hoping to assess the applicability of IMO maritime safety instruments
to such ships. Similar exercises are currently being carried out by the Facilitation
Committee and the Legal Committee, each tasked with considering IMO instruments
of different topics.

As it is difficult to survey new challenges brought by MASS in all categories of
issues for ship management, this paper focuses on the considerations related to the
marine environment. While MASS may contribute to the overall goal of pollution
reduction and sustainability, the security issues associated with their operation can
increase risks for the marine environment. Proper ship management and corresponding
legal duties are thus indispensable, and the international regulatory framework should
adapt to change.

The paper will begin by identifying the characteristics of MASS and decide on the
scope of discussion. Potential positive and negative environmental impact of such ships
will then be analysed to clarify the contribution and challenges to the protection and
preservation of the marine environment, and to further identify the challenges to ship
management. International legal instruments in this regard, including the United
Nations Convention on the Law of the Sea and treaties aiming at preventing, reducing,
and controlling pollution, form the international regulatory framework to be examined
in the paper. It is hoped that, building on the existing scholarly and institutional
discussions on autonomous vessels, including the abovementioned IMO exercises, the
paper can further ascertain how international regulations can be adjusted to allow for
and facilitate better management of such vessels, further benefiting from their potential
contribution to the protection of the environment while minimizing the threats.

* Assistant Professor, National Taiwan Ocean University.
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